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{Hntteb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,351 

Robert H. Chambers, appellant 

v. 

Brigadier General E. C. B. Danforth, Jr., President, Army 

Review Board, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


VHTF.V FOE the appellee 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order dismissing a complaint for 
proceedings in the nature of mandamus brought by the appel¬ 
lant against Brigadier General E. C. B. Danforth, Jr., as Presi¬ 
dent of the Army Disability Review Board, to obtain an order 
and judgment requiring General Danforth to exclude evidence, 
consisting of Veterans 7 Administration reports, from the ap¬ 
pellant’s record before the Board. 

Appellant was honorably discharged as a Captain of the 
Army of the United States on or about October 2, 1942, for 
physical disability, as the result of the findings and decision of 
a Retiring Board. After the passage of the Servicemen’s Re¬ 
adjustment Act, providing for the establishment of Disability 
Review Boards and authorizing the review of decisions of Re¬ 
tiring Boards (38 U. S. C. A. 693i), appellant applied for and 
obtained a review of his discharge by the Disability Review 
Board. A hearing was held on a record which, according to 
the allegations of the complaint, conformed to the terms of 
the statute, and as a result thereof the Board, on June 11,1945, 
reversed in part and affirmed in part the findings of the Retir¬ 
ing Board. (Joint App. 2A-4A.) 

(i) 
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Appellant subsequently petitioned the Board for a reconsid¬ 
eration and rehearing of his case. The petition was granted on 
May 19,1947, and on September 10,1947, he was notified that 
the rehearing would take place on October 10, 1947. (Joint 
App. 4A.) 

Prior to the rehearing, on or about September 22, 1947, in 
company with his counsel, appellant examined the record, and, 
upon finding that certain Veterans’ Administration reports, 
bearing dates in the year 1944, had been added to the record, 
he addressed a letter to the appellee protesting the inclusion 
of these reports, on the ground that they were not service rec¬ 
ords and were, therefore, not within the terms of the statute. 
In this letter he requested that the reports of the Veterans’ 
Administration be moved from the file, and that the hearing, 
then set for October 10,1947, be postponed until at least three 
weeks after the date of notification of the ruling on his request. 
(Joint App. 5A, 8A-9A.) Pursuant to his request, the hear¬ 
ing was postponed until after a ruling had been made. (Joint 
App. 10A.) 

On October 28,1947, appellant’s counsel was advised by let¬ 
ter signed by the appellee that, after full and careful considera¬ 
tion of his request, it had been determined that, in view of the 
broad powers conferred on the Army Disability Review Board, 
both by statute and regulation, the language of Section 302 
of the Act, upon which the appellant relied, was descriptive in 
character and did not preclude consideration by the Army Dis¬ 
ability Review Board of otherwise admissible evidence ob¬ 
tained by the Board (on its own motion) from the Veterans’ 
Administration. He was advised that his request for removal 
of the reports could not be favorably considered, and that, in 
accordance with his request for postponement for at least three 
weeks after notification of the above decision, the case was re¬ 
scheduled for hearing at 9:00 A. M. on November 24, 1947. 
(Joint App. 9A-10A.) 

Appellant requested reconsideration, by letter dated Novem¬ 
ber 13, 1947 (Joint App. 5A, 10-15A), at the same time re¬ 
questing that the hearing, then set for November 24, 1947, be 
postponed for a period of at least three weeks subsequent to the 
ruling on the request for reconsideration (Joint App. 15A). 


Appellant’s counsel was advised, by letter dated December 9, 
1947, signed by the appellee, that, after reexamination of the 
opinion of The Judge Advocate General in the light of the 
questions raised in his letter of November 13, 1947, no reason 
v^s perceived to depart from the views earlier expressed; that 
the office adhered to its original position, and that the case was 
accordingly rescheduled for hearing at 9:00 A. M. on January 
8, 1948. (Joint App. 16A.) Appellant thereupon filed his 
complaint, on March 19, 1948, alleging that the appellee had 
arbitrarily, unlawfully, and wrongfully refused to exclude from 
the record documents which were not properly a part of the 
record; that his case was set for rehearing on April 6,1948; and 
that he believed and, therefore, alleged that the appellee in¬ 
tended to include in the record to be submitted to the Board 
the said Veterans’ Administration records. (Joint App. 5A.) 
The rehearing by the Board was not held. 

A motion to dismiss, filed by the appellee (Joint App. 17A- 
18A), was granted, and an order of dismissal entered on April 
27, 1949 (Joint App. 19A-20A). In ordering the complaint 
dismissed, Judge Letts rendered an informal memorandum 
opinion, in which he held that (1) the action was prematurely 
brought because the appellant had not exhausted his adminis¬ 
trative remedies, and (2) the court lacked jurisdiction to control 
the admissibility of evidence by an administrative board by 
mandamus. (Joint App. 19A.) On this appeal, appellee con¬ 
tends that the complaint was properly dismissed for the reasons 
set forth in the opinion of Judge Letts. 

STATUTES INVOLVED 

Title 10, U. S. C. A., Section 963, provides as follows: 

Inquiry into and determination of facts. A retiring 
board may inquire into and determine the facts touch¬ 
ing the nature and occasion of the disability of any offi¬ 
cer who appears to be incapable of performing the duties 
of his office, and shall have such powers of a court- 
martial and of a court of inquiry as may be necessary 
for that purpose. (R. S. Sec. 1248.) 
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Section 302 of the Servicemen’s Readjustment Act of 1944, 
c. 268, Title 1,58 Stat. 287 (Title 38, U. S. C. A., Section 693i), 
provides as follows: 

(a) The Secretary of the Army, the Secretary of the 
Navy, and the Secretary of the Treasury are authorized 
and directed to establish, from time to time, boards of 
review composed of five commissioned officers, two of 
whom shall be selected from the Medical Corps of the 
Army or Navy, or from the Public Health Service, as 
the case may be. It shall be the duty of any such board 
to review, at the request of any officer retired or released 
from active service, without pay, for physical disability 
pursuant to the decision of a retiring board, board of 
medical survey, or disposition board, the findings and 
decisions of such board. Such review shall be based 
upon all available service records relating to the officer 
requesting such review, and such other evidence as may 
be presented by such officer. Witnesses shall be per¬ 
mitted to present testimony either in person or by 
affidavit, and the officer requesting review shall be al¬ 
lowed to appear before such board of review in person 
or by counsel. In carrying out its duties under this 
section such board of review shall have the same powers 
as exercised by, or vested in, the board whose findings 
and decision are being reviewed. The proceedings and 
decision of each such board of review affirming or re¬ 
versing the decision of any such retiring board, board of 
medical survey, or disposition board shall be transmitted 
to the Secretary of the Army, the Secretary of the Navy, 
or the Secretary of the Treasury, as the case may be, and 
shall be laid by him before the President for his approval 
or disapproval and orders in the case. 

(b) No request for review under this section shall be 
valid unless filed within fifteen years after the date of 
retirement for disability or after June 22, 1944, which¬ 
ever is the later. 
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(c) As used in this section— 

(1) the term “officer” means any officer subject 
to the laws granting retirement for active service 
in the Army, Navy, Marine Corps, or Coast Guard, 
or any of their respective components; 

(2) the term “counsel” shall have the same 
meaning as when used in section 693h of this title. 

SUMMARY OF ABGUMENT 

The action was premature, as the appellant had failed to 
exhaust his administrative remedies before bringing suit. Ap¬ 
pellant was granted one hearing by the Army Disability Re¬ 
view Board, resulting in the affirmance in part and reversal in 
part of the findings of the Retiring Board. He petitioned for 
a rehearing and his petition was granted. The case was sched¬ 
uled for rehearing on three occasions, being postponed twice 
upon the appellant’s request and the third time because of his 
suit. The rehearing has not been held and, hence, the action 
was properly dismissed as premature. Exhaustion of adminis¬ 
trative remedies is required before recourse may be had to 
the courts. 

The action of the Board was a matter within its discretion 
and judgment and not subject to control by mandamus, under 
the firmly established rule that decisions of administrative offi¬ 
cers involving the exercise of discretion and judgment, and 
insofar as they are not unreasonable or plainly wrong, will not 
be set aside by mandamus. Under the statute, the Board had 
the same powers possessed by an Army Retiring Board to in¬ 
quire into and determine the facts concerning the nature and 
occasion of the officer’s disability. The Board and The Judge 
Advocate General’s Office interpreted the statute to authorize 
the inclusion in the record of the reports in question, and this 
interpretation should not be set aside or interfered with unless 
clearly wrong and the action of the Board arbitrary and capri¬ 
cious. The administrative interpretation was correct, but, in 
any event, not clearly wrong or the action of the Board arbitrary 
and capricious. 
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ARGUMENT 

I 

The action was prematurely brought 

The District Court’s holding that appellant had not ex¬ 
hausted his administrative remedies and, upon that ground 
alone, the action should be dismissed as prematurely brought, 
is borne out by the allegations of the complaint. They show 
that the appellant was accorded a hearing by the Army Dis¬ 
ability Review Board, as a result of which the findings of the 
Retiring Board were affirmed in part and reversed in part. 

Appellant’s petition for a rehearing was likewise granted, 
and a rehearing was scheduled by the Board on three occasions, 
being postponed twice upon appellant’s request and the third 
time because of his suit. The rehearing has not been held and, 
hence, it clearly appears that appellant has not exhausted his 
administrative remedies and the action is premature, under 
the well-settled rule that there must be an exhaustion of ad¬ 
ministrative remedies before recourse may be had to the courts. 
Myers et al. v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 
50-51; Federal Power Commission v. Edison Co., 304 U. S. 375; 
Macavley v. Waterman S. S. Corp., 327 U. S. 540, 543, 545; 
Aircraft & Diesel Equipment Corp. v. Hirsch et al., 331 U. S. 
752, 767; Hammond v. Hull et cd., 131 F. (2d) 23, 76 App. 
D. C. 301, certiorari denied, 318 U. S. 777; Red River Broad¬ 
casting Co., Inc. v. Federal Communications Commission, 98 
F. (2d) 282, 284, 287, 69 App. D. C. 1, 3, 6; Smith v. Duldner, 
175 F. (2d) 629 (C. C. A. 6th); Randolph v. United States, 
69 F. Supp. 156 (S. D. Tex.), affirmed, 158F. (2d) 787 (C. C. A. 
5th), certiorari denied, 330 TJ. S. 839. As stated in Myers et al. 
v. Bethlehem Shipbuilding Corp., supra (pp. 50-51): 

The contention is at war with the long settled rule of 
judicial administration that no one is entitled to judi¬ 
cial relief for a supposed or threatened injury until the 
prescribed administrative remedy has been exhausted. 
That rule has been repeatedly acted on in cases where, 
as here, the contention is made that the administrative 
body lacked power over the subject matter. 




Although appellant contends that the inclusion of the Vet¬ 
erans’ Administration reports in his record before the Board 
has deprived him of a statutory right and resulted in injury, 
the fact is that the Board has not, as yet, considered this evi¬ 
dence or conducted a rehearing, and, until it does, there has 
been no showing of injury. For aught that appears, these addi¬ 
tional documents may constitute the very evidence needed by 
the Board on rehearing to completely reverse the findings of 
the Retirement Board and grant the appellant full retirement 
privileges and any other benefits which may accrue from such 
changed findings. In that event, he would have no cause to 
complain. 

While appellant complains of injury, he does not allege what 
that injury consists of or show how the Board’s action to date 
has injured him. And it is submitted that until the Board 
has reheard the case and rendered a decision, such a showing 
of injury may not be made without anticipating an adverse 
decision or resorting to speculation and conjecture as to what 
the Board’s decision may be. A supposed or threatened in¬ 
jury is not sufficient, for, as stated in Federal Power Commis¬ 
sion#. Edison Co., supra (p. 385): 

So, attempts to enjoin administrative hearings because 
of a supposed or threatened injury, and thus obtain 
judicial relief * before the prescribed administra¬ 
tive remedy has been exhausted, have been held to 
be at war with the long-settled rule of judicial 
administration. * * *. 

The case of Eccles v. Peoples Bank, 333 U. S. 426, upon 
which the appellant relies, is not opposed but in harmony, 
the court there dedining to grant the relief sought and pointing 
out (p. 434): 

But, as we have seen, the Bank’s grievance here is too 
remote and insubstantial, too speculative in nature, to 
justify an injunction against the Board of Governors, 
and therefore equally inappropriate for a declaration 
of rights. * * *. 
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II 

The action of the Army Disability Review Board was a matter 
within its discretion and judgment and not subject to control 
by mandamus 

The District Court correctly ruled that the action of the 
Board was a matter within the discretion and judgment of the 
Board and not subject to control by mandamus. The rule is 
firmly established that decisions of administrative officers in¬ 
volving the exercise of discretion and judgment, and insofar as 
they are not unreasonable or plainly wrong, will not be set 
aside by process in the nature of mandamus. Hammond v. 
Hull et al., 131 F. (2d) 23, 76 App. D. C. 301, certiorari denied, 
318 U. S. 777; Wilbur v. United States ex rel. Kadrie, 281 U. S. 
206; United States ex rel . Roughton v. I ekes, 101 F. (2d) 248, 
69 App. D. C. 324; Denby v. Berry, 263 U. S. 29; United States 
ex rel. Girard Trust Co. v. Helvering, 301 U. S. 540; Keim v. 
United States, 177 U. S. 290, 292. As stated by this court in 
Hammond v. Hull et al., supra (p. 25): 

The writ should be used only when the duty of the officer 
to act is clearly established and plainly defined and the 
obligation to act is peremptory. * * * 

That the matter of including the reports in question was 
one involving the exercise of discretion and judgment, and not 
purely ministerial, is deemed implicit in the language of the 
statute (Section 302, supra ) providing that: “In carrying out 
its duties under this section such board of review shall have the 
same powers as exercised by, or vested in, the board whose find¬ 
ings and decision are being reviewed.” 

Retiring Boards were authorized by statute (Title 10, U. S. 
C. A., Sec. 963) to: 

inquire into and determine the facts touching the nature 
and occasion of the disability of any officer who appears 
to be incapable of performing the duties of his office 

and to: 

have such powers of a court-martial and of a court of 
inquiry as may be necessary for that purpose. 
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Manifestly, what the Congress was striving to accomplish in 
enacting Section 302, supra, was a review which would disclose 
the facts as to the nature and extent of an officer’s disability, in 
order that any errors in the Retiring Board’s findings might be 
corrected or remedied and the officer granted retirement rights 
or any other benefits to which he might be entitled. Neces¬ 
sarily this would involve an inquiry into the medical aspects of 
the case and permit the Disability Review Board to consider 
any evidence of a medical character which would shed light on 
the officer’s disabilities, and this without regard to whether 
such medical evidence was uncovered before or after the period 
of military service. 

The fact that evidence of a medical character in existence 
at the time the Army Disability Review Board acted, but not 
available at the time the Retirement Board considered the case, 
which tended to show that a disability the Retirement Board 
mistakenly thought was temporary and minor was in fact per¬ 
manent and major, or which the Retirement Board thought 
was functional and slight was in fact organic and serious, should 
not foreclose the Board from considering such evidence, and 
it is submitted that the Congress never so intended. The im¬ 
portant function of the Board was to find the true facts and be 
governed accordingly in changing the findings of the Retiring 
Board. 

Appellant concedes in his brief (p. 11) that the court could 
not, by mandamus, control the admissibility of evidence or 
matters committed to the judgment and discretion of an ad¬ 
ministrative board, but contends that the words “service rec¬ 
ords” in Section 302, supra, were words of limitation, foreclos¬ 
ing consideration by the Disability Review Board of the re¬ 
ports because they were not made during the period of ap¬ 
pellant’s military service and were not a part of the military 
service records. The Army Disability Review Board and The 
Judge Advocate General have construed the statute as author¬ 
izing the consideration of such reports, under the broad powers 
conferred upon the Board by statute and regulation, and point 
out that the words of the statute upon which the appellant 
relies were descriptive and not restrictive. (Opinion of Judge 
Advocate General—Appendix.) This interpretation of the 
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statute by officials charged with the duty of carrying it into 
effect may not be set aside or interfered with, under the rule 
announced in the decided cases, unless clearly wrong and the 
official action arbitrary and capricious. Hammond v. Hull 
et al., supra; Bates & Guild Co. v. Payne, 194 U. S. 106; United 
States ex rel. Ness v. Fisher, 223 U. S. 683. As stated in Ham¬ 
mond v. Hull et al., supra (p. 25): 

When the performance of official duty requires an in¬ 
terpretation of the law which governs that perform¬ 
ance, the interpretation placed by the officer upon the 
law will not be interfered with, certainly, unless it is 
clearly wrong and the official action arbitrary and capri- 

4} 4t A 

Clous. 

Also, as stated in United States ex rel. Ness v. Fisher, supra 
(pp. 691-692): 

So, at the outset we are confronted with the question, 
not whether the decision of the Secretary was right or 
wrong, but whether a decision of that officer, made in 
the discharge of a duty imposed by law and involving 
the exercise of judgment and discretion, may be re¬ 
viewed by mandamus and he be compelled to retract it, 
and to give effect to another not his own and not having 
his approval. The question is not new, but has been 
often considered by this court and uniformly answered 
in the negative. * # # . 

It is submitted that the administrative interpretation is 
clearly correct, but that, in any event, there is no basis for 
contending that it is so clearly wrong and the Board’s action 
so arbitrary and capricious that it should be set aside by man¬ 
damus. 
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CONCLUSION 

For the reasons mentioned, it is respectfully submitted that 
the judgment should be affirmed. 


George Morris Fat, 
United States Attorney. 

H. G. Morison, 

Assistant Attorney General. 

D. Vance Swann, 

Attorney, Department of Justice. 

Thomas E. Walsh, 

Attorney, Department of Justice. 


November 1949. 



APPENDIX 


JAGA 1947/8124 

Date: 10 Oct. 1947 
Comment No. 2: Lt. Col. Lawrence/6377 
To: President, Army Disability Review Board 
From : The Judge Advocate General 

1. Reference is made to your Transmittal and Cover Sheet 
(no identifying symbol) dated 29 September 1947, concerning 
the case of Captain Robert H. Chambers, who, according to 
informal information furnished by a representative of the Army 
Disability Review Board (Lt. Col. Davidson, Ext. 4977), has 
pending a case involving the review of the proceedings of an 
Army retiring board. 

2. Section 302 of the act of 22 June 1944 (58 Stat. 287), as 
amended (38 U. S. C. 693i) provides in pertinent part: 

“* * * Such review [by the Army Disability Re¬ 
view Board] shall be based upon all available service 
records relating to the officer requesting such review, 
and such other evidence as may be presented by such 
officer. * * * In carrying out its duties under this 

section such board of review shall have the same powers 
as exercised by, or vested in, the board whose findings 
and decision are being reviewed. * * * [Italics 

added.] 

Among the powers of an Army retiring board which, by virtue 
of the italicized language of section 302, supra, are likewise 
possessed by the Army Disability Review Board, is the 
power to: 

“* * * inquire into and determine the facts touch¬ 
ing the nature and occasion of the disability of any offi¬ 
cer who appears to be incapable of performing the duties 
of his office, and [a retiring board ] shall have such 
powers of a court-martial and of a court of inquiry as 

(12) 
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may be necessary for that purpose.** (R. S. 1248); 10 
U. S. C. 963; M. L. 1939, sec. 325). [Italics added.] 

“* * * compel the production of books, records, 
and papers material to the investigation.” (Subpara¬ 
graph 23a, AR 605-250, 28 Mar 1944.) 

“* * # take appropriate action [where the evi¬ 
dence before a court-martial appears to be insufficient 
for a proper determination of any issue or matter before 
it] with a view to obtaining such available evidence as 
is necessary or advisable for such determination 
* * *” (subpar. 75a. M.C.M., 1928). 

3. It is observed that the rules promulgated by authority 
of the Secretary of War for the conduct of proceedings before 
the Secretary of War’s [Army] Disability Review Board (based 
on WDGAP 334 S/W’s Disability Rev. Bd. dated 21 Oct. 1944) 
pertinently provide: 

“ 2 . * * * 

c * * * [The Adjutant General] will assem¬ 
ble # * * all available War Department and/or 
other records pertaining to the health and physical con¬ 
dition of the applicant. * * * Such records, to¬ 
gether with the application and any supporting docu¬ 
ments submitted therewith, will be transmitted to the 
president of the board.” 

* # # * * 

“7. a. It will be the duty of the examiner to examine 
all War Department records and all available evidence, 
together with all contentions submitted on behalf of the 
applicant and evidence in support thereof, and to pre¬ 
pare an impartial written summary thereof, which shall 
be advisory in character only, and will set forth 
separately: 


“(5) Summaries or extracts of such pertinent War 
Department records or other evidence which 
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may be material to the issue, whether con¬ 
sidered by the previous retiring board, or not. 

# * * • # 

“14. * * * 

In the event the board reverses any of such origi¬ 
nal findings or administrative actions, the board will 
then make complete findings which shall include * * # 

(1) Whether the applicant was incapacitated for 

active service at the time of his separation 
from the service or release to inactive service; 

(2) Whether such incapacity, if any, was per¬ 

manent; 

(3) Whether such incapacity was the result of an 

incident of service; 

(4) The date on or about which such incapacity, 

if any, originated; 

(5) The cause of the incapacity; 

(6) Whether such cause was an incident of service.” 

. 4. In view of the broad powers conferred on the Army Dis¬ 
ability Review Board, both by statute and regulation, it is the 
opinion of this office that the language of section 302 of the act 
of 22 June 1944, as amended, supra, which provides in pertinent 
part: 

“* * * Such review shall be based upon all avail¬ 
able service records relating to the officer requesting such 
review, and such other evidence as may be presented by 
such officer. # * *” 

is descriptive in character and does not preclude the considera¬ 
tion, by the Army Disability Review Board, of otherwise ad¬ 
missible documentary evidence obtained by the board (on its 
own motion) from the Veterans’ Administration. 

For the Judge Advocate General: 

Sgd William P. Conn ally, Jr. 
Colonel, JAGD 

Chief, Military Affairs Division . 

1 Incl 
n/c 


B- *. «on*murr mirrnia omcti i»4t 
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I 

THE DOCTRINES OF EXHAUSTION OF ADMINIS¬ 
TRATIVE REMEDIES AND PREMATURITY OF 
ACTION HAVE NO APPLICATION TO THIS CASE. 

On pages 5 and 6 of his brief under the heading “The 
action was prematurely brought’’ appellee urges that ap¬ 
pellant has not exhausted his administrative remedy and 
therefore the action is premature. Appellee cites many 
of the recent leading cases on the exhaustion doctrine and 
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quotes from two: Myers v. Bethlehem Shipbuilding Corp 
303 U. S. 41 and Federal Power Commission v. Edison 
Company, 304 U. S. 375. 

The quotation from the Myers case is as follows: 

“The contention is at war with the long settled rule 
of judicial administration that no one is entitled to 
judicial relief for a supposed or threatened injury 
until the prescribed administrative remedy has been 
exhausted. That rule has been repeatedly acted on 
in cases where, as here, the contention is made that 
the administrative body lacked power over the sub¬ 
ject matter.” 

That language, however sound as a statement of the 
general rule, has no application here. Appellee does not 
point out what “prescribed administrative remedy” has 
not been exhausted. Obviously the only remedy available 
to appellant was to protest against the action of appellee 
and attempt to persuade him that his action was contrary 
to the statute. Failing to do so on the first attempt, ap¬ 
pellant asked reconsideration and this w-as refused. (App. 
5A—paragraphs Tenth and Eleventh of the Complaint). 
Clearly, there was no further administrative remedy avail¬ 
able to the appellant. 

The second sentence of the above quotation has no ap¬ 
plication to this case, as it is entirely different from those 
cases where attempts are made to prevent administrative 
hearings on the ground of lack of jurisdiction. The ap¬ 
pellant is not contesting the jurisdiction of the Army Re¬ 
view Board to hear and determine his appeal; he has in¬ 
voked that jurisdiction (App. 4A—paragraphs Sixth and 
Seventh of the Complaint.) Appellant is not seeking to 
prevent an administrative hearing; he has had one hear¬ 
ing and he petitioned for and obtained an order granting 
him a rehearing. 

That appellant, conceiving that the statute gives him a 
clear right to a hearing on a prescribed record, after in- 
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sisting upon adherence to that right by the administrator, 
and failing to obtain it, should apply to the courts for 
relief, can be charged with having failed to exhaust his 
administrative remedy, shows a complete misconception 
of the case by the Court below and by counsel for ap¬ 
pellee. 

If the appellant should proceed to hearing as suggested 
by counsel for appellee, he will be in no position to apply 
to any court for relief from the act of appellee in includ¬ 
ing unauthorized documents in his record. The statute 
provides that after the Army Review Board has reached 
a decision that decision “shall be transmitted to the Sec¬ 
retary of the Army and shall be laid by him before the 
President for his approval or disapproval and orders in 
the case.” That a court may not review the action of 
the President in such a case is established by many cases, 
one of the most recent of which is Chicago & Southern 
Airlines, Inc. v. Waterman Steamship Corporation, 333 
U. S. 103. Conceding, arguendo, that there would be some 
method of obtaining judicial review of the decision of the 
Board immediately after it had been filed, there would be 
no way to restrain consideration of such decision by the 
President and his action pending court review would 
render the question moot. U. S. ex rel. Norwegian Nitro¬ 
gen Products Compawg v. Tariff Commission. 274 TJ. S. 
106,111-112. 

That the exhaustion doctrine is not to be applied in all 
cases and under all circumstances is well exemplified in a 
recent. Supreme Court case. 

In Order of Railway Conductors v. Swan, 329 U. S. 
520. The Supreme Court ruled that a “jurisdictional frus¬ 
tration” on an administrative level could be disposed of 
by a declaratory judgment determining which of two divi¬ 
sions of the National Railroad Adjustment Board had 
jurisdiction over disputes involving railroad yardmasters. 
The two divisions had been unable to agree as to which 
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had jurisdiction (surely a matter for decision by the ad¬ 
ministrative board) and one of them applied for a declara¬ 
tory judgment that it had sole jurisdiction. As stated 
review was granted, although there had been no exhaus¬ 
tion of administrative remedies and under a statute which 
the Court had held in two recent previous cases had been 
drawn in such a way as to preclude judicial review of 
jurisdictional disputes arising under the statute. 

The usual arguments for applying the exhaustion doc¬ 
trine, such as interference with orderly administration, 
adequate remedy at law, use of the agency’s specialized 
understanding and statutory requirement of final order 
do not apply here. Granting of the relief sought here 
will insure orderly administration, not interfere with it; 
there is no remedy at law; the agency’s specialized under¬ 
standing has been used to distort the meaning of the term 
‘‘service records”; there is no provision for review of a 
final order and consequently no statutory requirement 
therefor. 

n 

WHEN AN ADMINISTRATIVE BODY HAS TAKEN 
ACTION WHICH DENIES A BASIC RIGHT, THE 
COURTS MAY AND DO REVIEW SUCH ACTION 
BEFORE THE ADMINISTRATIVE PROCESS HAS 
BEEN COMPLETED 

The requirement that the administrative process must 
be completed before recourse may be had to the courts, 
is, like most rules of law, subject to exceptions and quali¬ 
fications. It is true that in many cases dealing with pre¬ 
liminary and procedural rulings the courts have declined 
to intervene until a final order, entered by the administra¬ 
tive body, had terminated the proceeding before the ad¬ 
ministrator and the whole proceeding would be thus ripe 
for review, and the reviewing court could thus dispose of 
procedural questions and those on the merits in one pro- 
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ceeding. In those cases, however, there has been a statu¬ 
tory right of review before a specified Court. In this 
case there is no provision or review and it is highly doubt¬ 
ful if the final order will be reviewable. 

The courts, however, have never held that they were 
powerless to intervene in cases where a statutory, equit¬ 
able, or constitutional right was denied and where there was 
no adequate remedy to correct the wrong by Court review 
after the matter had proceeded to final disposition by the 
administrative agency. Illustrative of the application of 
this rule are the following cases: 

Utah Fuel Company v. National Bituminous Coal Com¬ 
mission, 306 IT. S. 56. In that case plaintiff, a producer 
of coal had, in conformity with statutory command fur¬ 
nished the Coal Commission with certain cost figures. 
Thereafter, the Commission announced that it would give 
public notice of a hearing and would permit the cost fig¬ 
ures to be introduced in evidence. Plaintiffs objected on 
the ground that the disclosure of the cost figures was 
prohibited by the statute; the Commission ruled other¬ 
wise, and plaintiff sought an injunction in the District 
Court for the District of Columbia. That Court dismissed 
for failure to state a cause of action; the Court of Appeals 
concluded that the District Court had no jurisdiction. The 
Supreme Court held that this was error; that the District 
Court had jurisdiction but properly dismissed on the 
merits. 

At pages 59 and 60 the Court said: 

“We are unable to accept the view of the Court of 
Appeals. The District Court correctly ruled that the 
bill fails to state a cause of action and for that rea¬ 
son properly directed the bill dismissed. 

“A question cognate to the one here presented was 
before us in Shields v. Utah Idaho C. R. Co. (305 
U. S. 177, ante, 111, 59 S. Ct. 160), decided December 
5, 1938, the date of the Court of Appeals’ decision 
herein. We there declared, although determination 
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by the Interstate Commerce Commission that a rail¬ 
road was not ‘interurban’ did not constitute an ‘order 7 
reviewable under the Urgent Deficiencies Act of Oc¬ 
tober, 1913, nevertheless, in the circumstances dis¬ 
closed, it could be subjected to judicial review by bill 
in equity. ‘Equity jurisdiction may be invoked when 
it is essential to the protection of the rights asserted, 
even though the complainant seeks to enjoin the bring¬ 
ing of criminal actions.’ ” 

Considering the circumstances here alleged, the great 
and obvious damage which might be suffered, the im¬ 
portance of the rights asserted, and the lack cf any 
other remedy, we think complainants could properly 
ask relief in equity. The jurisdiction of a District 
Court is to be “determined by the allegations of the 
bill, and usually if the bill or declaration makes a 
claim that if well founded is within the jurisdiction 
of the Court it is within that jurisdiction whether 
well founded or not.” Hart v. B. F. Keith Vaude¬ 
ville Exch., 262 U. S. 271, 273; also Binderup v. Pathe 
Exch., 263 U. S. 291, 305; United Stales v. Archibald 
McNeil <6 Sons , 267 U. S. 302, 307. 

Tn United Slates er rcl. Kansas City Railway Co. v. 
Interstate Commerce Commission, 252 U. S. 178, the Su¬ 
preme Court held that the Interstate Commerce Commis¬ 
sion could ho compelled by mandamus to receive evidence 
where the statute had laid upon the Commission the duty 
of deciding a matter which required consideration of the 
proferred testimony. The writ of mandamus was applied 
for and issued before the final order disposing of the case 
was filed by the Commission. 

Perl'ins v. Ely, 307 U. S. 328, involved a proceeding for 
an injunction against the Secretary of Labor to restrain 
that official and the Commissioner from prosecuting pro¬ 
ceedings for deportation against Elg and against the Sec¬ 
retary of State from refusing to issue a passport to her 
upon the ground that she was not a citizen of the United 
States and also for a declaratory judgment that she w*as 
a citizen of the United States. The suit originated in the 
District Court for the District of Columbia, the relief 
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prayed was granted except as to the Secretary of State; 
the Court of Appeals affirmed (69 App. D. C. 175, 99 F. 
(2d) 408) and the Supreme Court affirmed but modified the 
decree to include the Secretary of State. Here was a clear 
interference by the judiciary in an administrative pro¬ 
ceeding before its conclusion. The Court of Appeals plain¬ 
ly recognized this by saying at page 180: 

“There can be no doubt that the lower court had juris¬ 
diction of the several defendants and that it has juris¬ 
diction of the subject matter of the suit. There is no 
other proceeding at law by which appellee could ob¬ 
tain an adjudication that she is a United States citi¬ 
zen,—certainly none by which she can obtain that ad¬ 
judication without being subject to arrest and confine¬ 
ment until her case may be heard on a petition of 
habeas corpus. Appellants, Secretary of Labor and 
Commissioner of Immigration, are required by law’ to 
deport aliens illegally in this country and in accord¬ 
ance with law they have threatened her with arrest 
and deportation.’’ 

Even though court review by habeas corpus after arrest 
may be an unpleasant method it is nonetheless a review, 
but the three courts which decided the Elg case evidently 
felt that in view of the fact that under the Constitution Elg 
was a citizen and had a clear right to remain in this coun¬ 
try, she vmuld not have to “exhaust her administrative 
remedies” but w r as entitled to enjoin the administrative 
proceeding to deport her. The fact that the Secretary of 
Labor had “primary jurisdiction” to determine whether 
or not Elg w^as an alien or a citizen did not impede the 
courts in giving her the relief to which she was obviously 
entitled. 

In Pacific Overseas Airlines Corp. v. Civil Aeronautics 
Board, 81 U. S. App. D. C. 268; 161 F. (2d) 633, the Board 
had decided the so-called Hawaiian Case; had denied all 
applications, except one, for a certificate of operation be¬ 
tween San Francisco and Honolulu; this decision was ap¬ 
proved by the President on June 29, 1946 and on July 1, 
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1946 the Board ordered the case reopened and reargued 
on the existing record. On August 13, 1946, Pacific Over¬ 
seas Airlines Corporation filed its application with the 
Board for authority to operate between California and 
Hawaii, and prayed leave to intervene in the Hawaiiam, 
Case and have its application consolidated with that case. 
The Board denied the application for intervention and 
consolidation on the ground that Pacific Overseas was 
unexplainedly late in filing its application. This tardiness 
was explained to the Court as arising from the compulsion 
of another government agency which had imperatively 
requested that Pacific Overseas remain available for war¬ 
time service. Proceedings for review were instituted in 
the Court of Appeals and motion made for a stay order. 

The Court, after expressing doubt as to the authority of 
the Board to reopen a case which had become final by virtue 
of presidential approval, decided that the case should be 
remanded to the Board for reconsideration of its authority 
to reopen the case and its denial of intervention and con¬ 
solidation and issued a stay order, saying by Prettyman, J.: 

“Only under extraordinary’ conditions will this Court 
interfere with administrative procedings by a stay 
order. In this case the circumstances are unusual and 
the questions implicit in the record are important. 
Therefore, as we remand the case for consideration by 
the Board of the newly-available evidence as to appel¬ 
lant’s tardiness in filing, we think it necessary to stay 
further action by the Board pursuant to its order of 
July 1,1946, until the parties have opportunity to take 
such steps as thereafter seem proper to protect their 
rights. Tt will be so ordered.” 

An authoritative discussion of the right to assert in the 
courts a statutory right is found in Dismuke v. United 
States, 297 U. S. 166 where the Court by Stone, J. states 
at page 172: 

“But, in the absence of compelling language, resort 
to the courts to assert a right which the statute creates 
will be deemed to be curtailed only so far as authority 
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to decide is given to the administrative officer. If the 
statutory benefit is to be allowed only in his discretion, 
the courts will not substitute their discretion for his. 
Williamsport Wire Rope Co. v. United States, 277 
IT. S. 551; United States v. Atchison, T. & S . F. R. Co., 
249 U. S. 451, 454, 63 L. ed. 703, 704, 39 S. Ct. 325; 
Ness v. Fisher, 223 U. S. 683, 56 L. ed. 610, 32 S. Ct. 
356. If he is authorized to determine questions of fact 
his decision must be accepted unless he exceeds his 
authority by making a determination which is arbi¬ 
trary or capricious or unsupported by evidence, see 
Silberschevn v. United States, 266 IT. S. 221, 225; 
United States v. Williams, 278 U. S. 255, 257, 258; 
Meadows v. United States, 281 U. S. 271, 274; Degge 
v. Hitchcock, 229 U. S. 162, 171, or by failing to follow 
a procedure which satisfies elementary standards of 
fairness and reasonableness essential to the due con¬ 
duct of the proceeding which Congress has authorized, 
Lloyd Sahaudo Societa Anonima v. Elting, 287 U. S. 
329, 330, 331. But the power of the administrative 
officer will not, in the absence of a plain command, be 
deemed to extend to the denial of a right which the 
statute creates, and to which the claimant, upon facts 
found or admitted by the administrative officer, is 
en titled.’ ’ 

The fact that appellee has ruled that he will interpret the 
statute, and will decide what documents are to be included 
in appellant’s record is in no way binding upon this court. 

“An agency may not finally decide the limits of its 
statutory power. That is a judicial function.” 
Social Security Board v. Mierotko, 327 U. S. 358, 369. 

CONCLUSION 

The appellant’s asserted right is clearly set forth in the 
statute, the appellant has done everything that he could 
to obtain administrative relief, which has been denied, 
therefore, the Court has jurisdiction and should grant the 
relief prayed for. 

H. Bussell Bishop, 

Attorney for Appellant. 



